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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

by t he cour t  of  appeal s t hat  af f i r med t he ci r cui t  cour t ' s1 

di smi ssal  of  t he pet i t i oner ' s c l ai m f or  br each of  f i duci ar y dut y 

and i t s r equest  f or  a j ur y quest i on on puni t i ve damages.   The 

ci r cui t  cour t  concl uded t hat  t he evi dence admi t t ed at  t r i al  was 

i nsuf f i c i ent  t o suppor t  bot h Ber ner  Cheese Cor por at i on' s2 

( Ber ner )  br each of  f i duci ar y dut y c l ai m and t he submi ssi on of  a 

                                                 
1 The Honor abl e James E.  Wel ker  of  Rock Count y pr esi ded.  

2 Ber ner  Cheese Cor por at i on i s now known as Ber ner  Foods 
Cor por at i on.  
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puni t i ve damages quest i on t o t he j ur y.   The cour t  of  appeal s 

agr eed t hat  Ber ner  di d not  pr esent  cr edi bl e evi dence t hat  i t  

suf f er ed damages due t o conduct  Ber ner  char act er i zed as a br each 

of  At t or ney Lyl e Kr ug' s f i duci ar y dut y t o i t .   Ber ner  Cheese 

Cor p.  v.  Kr ug,  No.  2005AP1527,  unpubl i shed sl i p op. ,  ¶24 ( Wi s.  

Ct .  App.  Dec.  5,  2006) .   I n r egar d t o puni t i ve damages,  t he 

cour t  of  appeal s concl uded t hat  due t o t he set - of f s f r om damages 

awar ded i n Ber ner ' s l egal  mal pr act i ce c l ai m,  Ber ner  col l ect ed no 

compensat or y damages.   Ther ef or e,  i t  coul d not  be awar ded 

puni t i ve damages.   I d. ,  ¶29.    

¶2 On t hi s r evi ew,  we ar e asked t o r esol ve t wo i ssues:   

( 1)  whet her  Ber ner  pr esent ed cr edi bl e evi dence t o mai nt ai n i t s  

c l ai m f or  br each of  f i duci ar y dut y;  and ( 2)  whet her  Ber ner  

pr esent ed cr edi bl e evi dence t o submi t  a puni t i ve damages 

quest i on t o t he j ur y.   We answer  bot h i nqui r i es i n t he negat i ve 

and af f i r m t he cour t  of  appeal s,  al bei t  on di f f er ent  gr ounds.    

I .   BACKGROUND 

¶3 Thi s case ar i ses f r om a ser i es of  separ at e l awsui t s 

and count er sui t s bet ween Ber ner  and Dai r y Sour ce,  I nc.  ( Dai r y 

Sour ce)  t hat  pr oceeded i n bot h f eder al  and st at e cour t s.   

Ther ef or e,  a r evi ew of  t wo di st i nct  phases of  l i t i gat i on wi l l  

assi st  t he r eader  i n under st andi ng our  r esol ut i on of  t he case 

now bef or e us.   Accor di ngl y,  we di v i de t he " Backgr ound"  sect i on,  

such t hat  par t  A di scusses t he under l y i ng l i t i gat i on bet ween 

Ber ner  and Dai r y Sour ce,  as wel l  as t he event s pr eci pi t at i ng 

t hat  l i t i gat i on,  and par t  B summar i zes t he pr esent  l awsui t .  

A.  Under l y i ng Li t i gat i on 
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¶4 Ber ner  i s l ocat ed i n I l l i noi s.   I t  manuf act ur es and 

sel l s cheese.   The company i s owned and oper at ed by br ot her s,  

St eve and Ed Kneubuehl .   Ber ner  had empl oyed Lyl e Kr ug as i t s 

cor por at i on counsel  s i nce t he Kneubuehl s pur chased t he company 

i n t he ear l y 1980s.   Dai r y Sour ce i s a cheese br oker age and 

di st r i but i on company t hat  mai nt ai ned i t s of f i ces i n Del avan,  

Wi sconsi n.  

¶5 The f i r st  l awsui t  bet ween Ber ner  and Dai r y Sour ce 

began i n Wal wor t h Count y Ci r cui t  Cour t  i n Apr i l  1999,  as a par t  

of  Ber ner ' s ef f or t s t o r et r i eve i t s r eci pes and cust omer  l i s t s 

f r om a f or mer  empl oyee,  Tony St ei nmann.   Tony St ei nmann was t he 

spouse of  Dai r y Sour ce' s owner ,  Rose St ei nmann.   

¶6 Pr i or  t o hi s r esi gnat i on f r om Ber ner ,  Tony wor ked out  

of  an of f i ce i n Del avan,  Wi sconsi n l eased by Dai r y Sour ce.   

Al t hough Dai r y Sour ce was i dent i f i ed as t he l easehol der  of  t he 

Del avan of f i ce space,  Dai r y Sour ce and Ber ner  shar ed t he r ent  

evenl y and spl i t  t he cost  of  suppor t  st af f .   

¶7 Tony St ei nmann r esi gned f r om Ber ner  i n Mar ch 1999.   

Hi s depar t ur e f r om Ber ner  was acr i moni ous.   At  t hat  t i me,  Tony,  

al one,  possessed Ber ner ' s f ul l  cust omer  l i s t ,  as wel l  as 

Ber ner ' s cat al ogue of  r eci pes,  pr i c i ng and f or mul as f or  i t s 

pr ocessed cheese di v i s i on.   The i nf or mat i on was st or ed i n hi s 

Del avan of f i ce.   The i l l - wi l l  cr eat ed by Tony' s depar t ur e and 

Tony' s subsequent  empl oyment  by hi s wi f e' s company,  Dai r y 

Sour ce,  l ed Ber ner ' s owner s t o f ear  t hat  Tony woul d use Ber ner ' s 

cust omer  and pr oduct  i nf or mat i on t o Ber ner ' s det r i ment .   
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¶8 St eve and Ed Kneubuehl ,  Ber ner ' s owner s,  expr essed 

t hei r  concer n t o Kr ug about  Tony' s possessi on of  Ber ner ' s 

cust omer  l i s t s and r eci pes.   They sought  Kr ug' s advi ce about  

r et r i evi ng t hei r  pr oper t y.   Kr ug r esponded i n an Apr i l  5,  1999 

l et t er  t o St eve Kneubuehl ,  out l i ni ng possi bl e cour ses of  act i on.    

¶9 Kr ug advi sed t he Kneubuehl s of  t hr ee opt i ons avai l abl e 

t o Ber ner  t o r et r i eve i t s pr oper t y:   ( 1)  di r ect l y communi cat e 

wi t h Rose St ei nman,  owner  of  Dai r y Sour ce,  t o obt ai n her  consent  

f or  Ber ner  t o r et r i eve i t s pr oper t y l ocat ed i n t he Del avan 

of f i ce;  ( 2)  obt ai n a cour t  or der  di r ect i ng t hat  Ber ner ' s  

pr oper t y l ocat ed i n Del avan be r et ur ned t o i t ;  or  ( 3)  ent er  t he 

Del avan of f i ce wi t hout  Rose St ei nman' s pr i or  consent  and 

r et r i eve Ber ner ' s pr oper t y.   Kr ug char act er i zed t he t hi r d opt i on 

as a " sel f - hel p"  opt i on.    

¶10 I n t he l et t er ,  Kr ug di scussed cer t ai n r i sks at t endi ng 

t he i dent i f i ed cour ses of  act i on.   He expl ai ned t hat  t he f i r st  

t wo opt i ons wer e of  equal l y l ow r i sk.   However ,  whi l e Kr ug 

i ndi cat ed i n t he l et t er  t hat  " as a mat t er  of  l aw"  Ber ner  i s 

" ent i t l ed t o access [ i t s]  l eased pr oper t y and t o i nspect  [ t hat ]  

pr oper t y at  any t i me of  t he day or  ni ght , "  he al so expl ai ned 

t hat  t he t hi r d opt i on " f eat ur es cer t ai n l egal  r i sks and 

pr act i cal  r i sks. "   Kr ug i dent i f i ed t hose r i sks as bei ng cr i mi nal  

l i abi l i t y  f or  comput er  cr i me,  f or  act i ng as a " ' par t y t o a 

cr i me, ' "  and f or  " t hef t  and bur gl ar y. "   Accor di ngl y,  Kr ug' s 

l et t er  i nst r uct ed t hat  onl y t hose el ect r oni c f i l es bel ongi ng t o 

Ber ner  shoul d be " r emoved or  copi ed"  and t hat  " [ n] o f i l es t hat  

r el at e t o Dai r y Sour ce,  I nc.  or  any ot her  non- Ber ner  busi ness 
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shoul d be r emoved. "   Kr ug al so counsel ed Ber ner  t o " t ake al l  

pr act i cal  st eps possi bl e t o advi se t he l ocal  l aw enf or cement  

aut hor i t i es"  t hat  Ber ner  was on t he pr emi ses t o r emove i t s 

pr oper t y,  because doi ng so woul d r ender  i t  " l ess l i kel y t hat  a 

pr osecut i on wi l l  be br ought . "   Kr ug' s l et t er  concl uded by 

st at i ng t hat  he has " not  aut hor i zed or  di r ect ed your  ent r y ont o 

[ t he Del avan of f i ces' ]  pr emi ses. "    

¶11 Ed Kneubuehl  t est i f i ed t hat  Kr ug r ecommended t hat  

Ber ner  pur sue t he " sel f - hel p"  opt i on and ent er  t he Del avan 

of f i ces wi t hout  Dai r y Sour ce' s pr i or  consent .   However ,  he al so 

t est i f i ed t hat  he,  St eve and Cher yl  Kneubuehl , 3 deci ded 

col l ect i vel y t o t ake t he " sel f - hel p"  cour se of  act i on and ent er  

t he Del avan of f i ce wi t hout  Dai r y Sour ce' s consent .   Ed t est i f i ed 

t hat ,  al t hough Kr ug i nf or med t he Kneubuehl s t hat  " anybody can 

f i l e a l awsui t  at  any t i me, "  Kr ug assur ed t hem t hat  t hey " wer e 

doi ng ever yt hi ng cor r ect l y and t hat  s i nce [ t hey]  wer e f ol l owi ng 

[ Kr ug' s]  or der s"  Ber ner  encount er ed no appr eci abl e r i sk of  bei ng 

sued by Dai r y Sour ce.   Kr ug assur ed Ed and St eve t hat ,  " as l ong 

as [ Ber ner  empl oyees]  go [ i nt o t he Del avan of f i ces]  dur i ng t he 

day4 and pr esent  our sel ves t o t he peopl e up f r ont  t her e shoul dn' t  

be any pr obl em wi t h goi ng i n and demandi ng [ Ber ner ' s]  pr oper t y 

                                                 
3 Cher yl  and St eve wer e spouses at  t he t i me.  

4 The Kneubuehl s had or i gi nal l y pl anned t o ent er  t he Del avan 
of f i ces at  ni ght ,  but  r econsi der ed af t er  one of  Kr ug' s l aw 
par t ner ' s,  Duane Hast i ngs,  di ssuaded t hem f r om doi ng so.   He 
poi nt ed out  t hat  a ni ght - t i me ent r y wi t hout  consent  " sound[ ed]  
l i ke br eaki ng and ent er i ng"  t o hi m.  
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back, "  because Ber ner  " pai d f or  t he r ent "  and " pai d f or  t he 

peopl e"  at  t he Del avan of f i ces.  

¶12 Kr ug account ed f or  cer t ai n cont i ngenci es associ at ed 

wi t h Ber ner ' s pl an t o ent er  t he Del avan of f i ces.   For  i nst ance,  

he enl i st ed t he ser vi ces of  a pr i vat e det ect i ve,  Mi chael  

Boomgar den,  who par t i c i pat ed i n t he ent r y.   Kr ug sent  Boomgar den 

a l et t er  f our  days bef or e t he ent r y occur r ed,  wi t h i nst r uct i ons 

r el at ed t o t he ent r y.   Kr ug i nst r uct ed t hat  t hose par t i c i pat i ng 

i n t he ent r y del i ver  t o Mi chael  Mat t hi as,  an empl oyee of  Dai r y 

Sour ce who was ant i c i pat ed t o be t he most  seni or  of  t he Dai r y 

Sour ce per sonnel  pr esent  at  t he Del avan of f i ces,  l et t er s  

document i ng Ber ner ' s pur pose f or  ent er i ng.   I n t he l et t er ,  Kr ug 

admoni shed Boomgar den t o " be pr epar ed t o t est i f y af t er  ser vi ce 

[ of  t he l et t er s]  whet her  or  not  [ Mat t hi as]  agr eed t o t he r emoval  

of  t he pr oper t y or  obj ect ed t o t he r emoval  of  t he pr oper t y. "    

¶13 Kr ug al so advi sed t hem t o st eer  c l ear  of  comput er  

equi pment ,  not  t o r emove anyt hi ng t hat  was not  Ber ner  pr oper t y,  

and,  as Ed Kneubuehl  t est i f i ed,  i f  t he pol i ce ar r i ved at  any 

poi nt ,  t o " get  t he .  .  .  t r ucks wi t h t he document s out  of  t her e 

and back t o [ t he Ber ner  headquar t er s i n]  I l l i noi s so t hat  t hey 

woul dn' t  be t i ed up. "   Kr ug expl ai ned t hat  t he i ndi v i dual s f r om 

Ber ner  " shoul d t al k t o t he pol i ce and expl ai n t o t hem what  

[ t hey]  wer e doi ng. "  

¶14 I n addi t i on,  because Kr ug ant i c i pat ed t hat  Ber ner  

woul d not  r ecover  al l  of  t he document s r el at ed t o i t s cust omer s 

and pr oduct s t hat  Ber ner  sought ,  he advi sed Ber ner  t o r et ai n t he 

l aw f i r m of  Br ennan,  St ei l ,  Bast i ngs and MacDougal l ,  S. C.  
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( Br ennan)  t o f i l e a r epl evi n act i on agai nst  Dai r y Sour ce i n 

Wal wor t h Count y Ci r cui t  Cour t  t he day af t er  t he ent r y.    

¶15 Ed Kneubuehl ,  Boomgar den and ot her  Ber ner  empl oyees 

ent er ed t he Del avan of f i ces t he mor ni ng of  Apr i l  12,  1999,  when 

t he Kneubuehl s knew t hat  Rose and Tony St ei nmann5 woul d be i n Las 

Vegas.   Ed t est i f i ed t hat  he was pr epar ed t o f ol l ow Kr ug' s 

advi ce not  t o ent er  t he of f i ces unl ess Mat t hi as was pr esent  and 

gave t hem consent  t o ent er .   The gr oup ar r i ved at  t he of f i ces at  

appr oxi mat el y 7: 30 a. m.  and,  as expect ed,  Mat t hi as was pr esent .   

Ed gr eet ed Mat t hi as by sayi ng he had an " or der "  f r om hi s br ot her  

St eve i n t he f or m of  a l et t er  expl ai ni ng t he gr oup was t her e t o 

per f or m an " audi t , "  t hen handed Mat t hi as t he l et t er  and i nf or med 

hi m t hat  t hey wer e t her e t o r et r i eve Ber ner ' s pr oper t y.   

Mat t hi as per mi t t ed t he gr oup t o ent er ,  and t hey began t o col l ect  

boxes of  mat er i al .    

¶16 Whi l e Ed and Mat t hi as t al ked,  t he ot her s r emoved 33 

boxes of  document s f r om t he Del avan of f i ces.   At  some poi nt  

dur i ng t he r emoval  of  document s,  a Dai r y Sour ce empl oyee r eached 

Rose St ei nmann i n Las Vegas t o i nf or m her  t hat  Ber ner  empl oyees 

wer e r emovi ng boxes of  document s f r om t he pr emi ses.   She 

i nst r uct ed t he empl oyee t o cal l  t he pol i ce.   Af t er  Dai r y Sour ce 

cont act ed t he pol i ce,  Ed i nst r uct ed t he Ber ner  empl oyees t o t ake 

t he boxes t hey had r emoved back t o Ber ner ' s of f i ces i n I l l i noi s.   

                                                 
5 On Apr i l  12,  1999,  Tony St ei nmann was empl oyed by Dai r y 

Sour ce,  hi s wi f e' s company.  
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However ,  pur suant  t o Kr ug' s i nst r uct i ons,  Ed and Boomgar den 

st ayed behi nd t o expl ai n t hei r  pur pose t o t he pol i ce.    

¶17 As Kr ug had ant i c i pat ed,  Ber ner  det er mi ned t hat  i t  had 

not  r et r i eved al l  of  i t s  pr oper t y f r om t he Del avan of f i ces.   

Consequent l y,  Br ennan f i l ed a r epl evi n act i on i n Wal wor t h Count y 

Ci r cui t  Cour t  on Ber ner ' s behal f  t he f ol l owi ng day.   I n 

r esponse,  Dai r y Sour ce f i l ed mul t i pl e count er cl ai ms agai nst  

Ber ner ,  i ncl udi ng conver si on,  f r aud,  i nt er f er ence of  cont r act  

and mi sappr opr i at i on of  t r ade secr et s.   Ber ner  di smi ssed t he 

r epl evi n sui t  and f i l ed a new act i on agai nst  Dai r y Sour ce i n 

f eder al  cour t .   Dai r y Sour ce t hen f i l ed a mot i on i n t he r epl evi n 

act i on t hat  r equest ed at t or ney' s  f ees and cost s ,  c l ai mi ng t hat  

Ber ner ' s r epl evi n act i on was f r i vol ous.    

¶18 I n t he f eder al  sui t ,  Ber ner  sought  t o r et r i eve bot h 

t he r emai nder  of  i t s  pr oper t y and unaut hor i zed commi ssi ons i t  

al l eged t hat  Tony St ei nmann pai d hi msel f  whi l e empl oyed by 

Ber ner .   Dai r y Sour ce agai n count er cl ai med agai nst  Ber ner  and 

t he Kneubuehl s. 6   

¶19 Al t hough Br ennan was i ndependent  l i t i gat i on counsel  

f or  Ber ner  i n al l  of  t hese cour t  act i ons,  Kr ug mai nt ai ned hi s 

                                                 
6 I n t he f eder al  l awsui t ,  Ber ner  asser t ed ni ne cl ai ms 

agai nst  Dai r y Sour ce:  Feder al  Racket eer  I nf l uenced and Cor r upt  
Or gani zat i ons Act  v i ol at i on,  18 U. S. C.  1962( c)  & ( d) ;  f r aud;  
conver si on;  mi sappr opr i at i on of  t r ade secr et s;  r epl evi n;  
i nf r i ngement  of  t r ademar k;  def amat i on;  c i v i l  conspi r acy;  and 
br each of  f i duci ar y dut y.   Dai r y Sour ce' s count er cl ai m al l eged:  
br each of  cont r act ;  t or t i ous i nt er f er ence wi t h cont r act ;  i nj ur y  
t o busi ness,  cont r ar y t o Wi s.  St at .  § 134. 01 ( 1997- 98) ;  and 
mi sappr opr i at i on of  t r ade secr et s,  cont r ar y t o Wi s.  St at .  
§ 134. 90 ( 1997- 98) .   
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r ol e as cor por at i on counsel .   Kr ug' s v i ew of  t he l i t i gat i on at  

t hat  t i me l ed hi m t o bel i eve Ber ner  woul d pr evai l  i n i t s c l ai ms 

agai nst  Dai r y Sour ce.   Accor di ngl y,  when t he Kneubuehl s  

appr oached Kr ug and suggest ed t hat  t hey woul d accept  a $300, 000 

payment  f r om Dai r y Sour ce t o set t l e t he l awsui t s,  he advi sed 

t hem agai nst  suggest i ng set t l ement  t o Dai r y Sour ce.   Kr ug 

expl ai ned t hat  he bel i eved Ber ner  woul d r ecei ve mor e t han 

$300, 000 as a r esul t  of  t he l i t i gat i on and t hat  Ber ner ' s maki ng 

an of f er  t o set t l e woul d show weakness.   

¶20  Because Br ennan def ended agai nst  t he c l ai ms by Dai r y  

Sour ce i n par t  by cont endi ng t hat  Ber ner  had act ed i n accor dance 

wi t h Kr ug' s advi ce,  Dai r y Sour ce deposed Kr ug on t wo occasi ons.   

Dai r y Sour ce subpoenaed many of  Kr ug' s r ecor ds f or  t hose 

deposi t i ons.   Kr ug' s l aw par t ner ,  Duane Hast i ngs,  r epr esent ed 

Kr ug at  bot h deposi t i ons and Br ennan r epr esent ed Ber ner .    

¶21 Fol l owi ng t he deposi t i ons,  bot h Kr ug and Hast i ngs 

concl uded t hat  i t  was l i kel y t hat  Dai r y Sour ce woul d add Kr ug as  

a def endant  t o i t s c l ai ms agai nst  Ber ner .   Kr ug and Hast i ngs 

r eal i zed t hat  Kr ug possessed pot ent i al l y  damagi ng meet i ng not es 

about  Ber ner ' s ent r y i nt o t he Del avan of f i ces t hat  woul d not  be 

pr ot ect ed by t he at t or ney- cl i ent  pr i v i l ege because a t hi r d par t y  

had been pr esent  f or  t hose meet i ngs.   They f ear ed t hat  document s 

i n Kr ug' s f i l e coul d expose hi m t o l egal  mal pr act i ce;  t hey al so 

f ear ed t hat  t he not at i on t hat  one of  Ber ner ' s goal s,  t o 
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" [ e] l i mi nat e St ei nmann as compet i t or , " 7 woul d expose Ber ner  t o 

puni t i ve damages.   Consequent l y,  Hast i ngs aver r ed t hat  he 

" want ed t o get  [ t he sui t ]  set t l ed bef or e .  .  .  Kr ug' s 

undi scl osed not es got  t ur ned over  t o t he St ei nmanns. "    

¶22 Kr ug expr essed concer n t o hi s l aw par t ner s and t o 

Ber ner ' s at t or neys at  Br ennan t hat  he mi ght  not  be i nsur ed f or  

t he c l ai ms of  Dai r y Sour ce.   Dai r y Sour ce moved t o add Kr ug as a 

def endant  shor t l y af t er  hi s second deposi t i on was t aken.    

¶23 Subsequent  t o Dai r y Sour ce' s mot i on,  Br ennan at t or neys 

met  wi t h St eve,  Ed,  and Cher yl  Kneubuehl  t o di scuss t he case.   

They expl ai ned t hat  t he l i t i gat i on was not  goi ng wel l ,  t hat  a 

t r i al  woul d be expensi ve,  and t hat  Ber ner  f aced t he possi bi l i t y  

of  l osi ng.   They advi sed Ber ner  t o set t l e.   The Br ennan 

at t or neys al so expl ai ned t hat  Kr ug coul d be named as a def endant  

i n t he sui t .   Ed Kneubuehl  t est i f i ed t hat  Br ennan' s advi ce 

r epr esent ed a " 180 degr ee[ ] "  r ever se i n l i t i gat i on st r at egy.    

¶24 Ed and St eve t hen met  separ at el y wi t h Kr ug.   Kr ug 

echoed t he wor ds of  t he Br ennan at t or neys;  he i nf or med t hem t hat  

Ber ner  f aced exposur e t o puni t i ve damages and t he case coul d 

cost  Ber ner  mi l l i ons of  dol l ar s.   He f ur t her  i nf or med t hem t hat  

Br ennan at t or neys and he coul d be named as def endant s.   Kr ug 

r equest ed t hat  Ber ner  i ndemni f y hi m.   Kr ug di d not  suggest  t o Ed 

                                                 
7 Pr i or  t o t he ent r y i nt o t he Del avan of f i ces,  Kr ug and t he 

Kneubuehl s l i s t ed goal s t hey want ed t o at t ai n f r om t he ent r y.   
Ed Kneubuehl  t est i f i ed t hat  " [ e] l i mi nat e St ei nmann as 
compet i t or "  was never  a goal  of  Ber ner ' s;  t hat  Kr ug had i nser t ed 
t hat  st at ement  i nt o t he l i s t  of  goal s on hi s own accor d.    
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and St eve t hat  Ber ner  and Kr ug mi ght  have a conf l i c t  of  i nt er est  

i f  Kr ug became a par t y.    

¶25 Fol l owi ng t he meet i ng wi t h Kr ug,  Ed and St eve deci ded 

t o begi n set t l ement  di scussi ons wi t h Dai r y Sour ce.   St eve 

aver r ed t hat  one of  t he r easons Ber ner  chose t o set t l e was 

because i t  was " t i r ed of  f i ght i ng and .  .  .  want ed t o end t he 

l i t i gat i on. "   Cher yl  al so st at ed t hat  Ber ner  was " l egal  wear y. "   

¶26 Kr ug sent  St eve a l et t er  t hat  Kr ug char act er i zed as a 

summar y of  t hei r  pr evi ous meet i ng.   I n t he l et t er ,  Kr ug st at ed 

t hat  " [ y] ou wi l l  be r ecei v i ng l egal  advi ce f r om t he Br ennan 

.  .  .  l aw f i r m on t hi s mat t er . "   Kr ug al so st at ed t hat  i t  was 

l i kel y t hat  he woul d be added as a par t y and woul d t her ef or e " be 

seeki ng i ndemni f i cat i on"  f or  damages and f or  at t or ney' s f ees.   

The r ecor d i s s i l ent  i n r egar d t o Ber ner ' s r esponse t o Kr ug' s 

r equest  t hat  Ber ner  i ndemni f y hi m.   However ,  Ber ner ,  t hr ough a 

Br ennan at t or ney,  r equest ed t hat  Kr ug cont r i but e $200, 000 t owar d 

a set t l ement  wi t h Dai r y Sour ce.   Kr ug decl i ned.  

¶27 Ber ner  aut hor i zed Br ennan at t or neys t o of f er  a 

set t l ement  t o Dai r y Sour ce.   Br ennan r el ayed Ber ner ' s of f er  t o 

set t l e t o Dai r y Sour ce,  but  when Dai r y Sour ce bal ked,  St eve and 

Ed Kneubuehl  deci ded t o meet  di r ect l y wi t h Rose and Tony 

St ei nmann,  wi t hout  ei t her  s i de' s at t or neys bei ng pr esent ,  t o 

negot i at e a set t l ement .   Dur i ng t hat  meet i ng bet ween t he owner s 

of  bot h compani es,  Ber ner  and Dai r y Sour ce agr eed t hat  Ber ner  

woul d pay Dai r y Sour ce $1. 35 mi l l i on.   Dai r y Sour ce agr eed not  

t o use,  di st r i but e,  or  copy Ber ner ' s pr opr i et ar y i nf or mat i on,  

i ncl udi ng i t s f or mul as,  r eci pes and pr i c i ng i nf or mat i on.   I n 
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addi t i on,  bot h Ber ner  and Dai r y Sour ce agr eed t o di smi ss al l  

c l ai ms agai nst  each ot her  i n al l  cour t  act i ons and not  t o sue 

each ot her  based on t he event s t hat  gave r i se t o t hei r  t hen 

ongoi ng l i t i gat i on.   Ed aver r ed t hat  Kr ug had no i nput  on t he 

set t l ement  amount  r eached.   Cher yl  al so t est i f i ed t hat ,  t o her  

r ecol l ect i on,  Kr ug di d not  have any i nput  i nt o t he set t l ement .    

¶28 Mul t i pl e wi t nesses t est i f i ed t hat  Kr ug pl ayed no r ol e 

i n t he set t l ement  t hat  was r eached.   Ed aver r ed t hat  Kr ug had no 

i nput  on t he set t l ement  amount  r eached.   Cher yl  t est i f i ed 

f ur t her ,  st at i ng t hat  t o her  r ecol l ect i on,  Kr ug di d not  have any 

i nput  i nt o t he set t l ement .   Kr ug di d,  however ,  r evi ew a dr af t  of  

t he set t l ement  document  and r el ayed one suggest i on t o a Br ennan 

at t or ney:   t hat  t he conf i dent i al i t y  pr ovi s i ons be r el axed t o 

al l ow t he set t l ement  t o be di scussed wi t h t ax aut hor i t i es and 

wi t h Ber ner ' s i nsur er s.   The set t l ement  document  i ncl uded a 

r el ease of  al l  c l ai ms agai nst  Kr ug.   A Br ennan at t or ney 

t est i f i ed t hat  nei t her  Kr ug nor  Kr ug' s l aw f i r m,  who r epr esent ed 

Kr ug,  pr essur ed Ber ner  t o i ncl ude a r el ease f or  Kr ug i n t he 

set t l ement  document .   The at t or ney t est i f i ed t hat  Kr ug was 

r el eased because " [ w] e want ed t o make sur e t hat  ever ybody i n t he 

c i v i l  act i on t hat  was a par t y def endant  or  a possi bl e par t y 

def endant "  woul d be i nsul at ed f r om f ur t her  l egal  l i abi l i t y .   

St eve Kneubuehl  t est i f i ed t hat  i t  was not  Ber ner ' s i dea t o add 

Kr ug t o t he r el eases t he set t l ement  document  pr ovi ded;  he di d 

not  know how Kr ug came t o be l i s t ed among t hose who wer e 

r el eased f r om cl ai ms.   
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B.  Pr esent  Li t i gat i on 

¶29 Fol l owi ng t he set t l ement  and t he di smi ssal  of  al l  t he 

under l y i ng l i t i gat i on,  Br ennan commenced t hi s act i on i n Rock 

Count y Ci r cui t  Cour t .   Br ennan sued Ber ner  t o col l ect  i t s  f ees 

f or  l egal  ser vi ces t hat  Br ennan pr ovi ded t o Ber ner  i n t he 

under l y i ng l i t i gat i on.   Ber ner  count er cl ai med,  al l egi ng l egal  

mal pr act i ce.   I t  al so f i l ed a t hi r d- par t y act i on agai nst  Kr ug,  

hi s l aw f i r m and t hei r  i nsur er s,  al l egi ng l egal  mal pr act i ce and 

br each of  f i duci ar y dut y. 8  Ber ner  asser t ed t hat :   ( 1)  Kr ug' s 

l i mi t ed advi ce about  t he r i sks at t endi ng Ber ner ' s deci s i on t o 

ent er  t he Del avan of f i ces of  Dai r y Sour ce t o r et r i eve i t s 

pr oper t y const i t ut ed l egal  mal pr act i ce;  and ( 2)  t he set t l ement  

agr eement  bet ween Ber ner  and Dai r y Sour ce t hat  r esol ved al l  

c l ai ms r el at i ng t o Ber ner ' s ent r y i nt o Dai r y Sour ce' s of f i ces t o 

r et r i eve i t s pr oper t y const i t ut ed a busi ness t r ansact i on bet ween 

Ber ner  and Kr ug i n whi ch Kr ug had br eached hi s f i duci ar y dut y t o 

Ber ner .    

¶30 Ber ner  hi r ed Mar quet t e Law School  Pr of essor  and 

Associ at e Dean Pet er  Rof es as an exper t  wi t ness.   Pr of essor  

Rof es t est i f i ed at  a deposi t i on t hat  Kr ug' s conduct  f el l  bel ow 

t he st andar d of  car e at t or neys must  exer ci se i n r epr esent i ng 

c l i ent s and t hat  Kr ug' s i nt er est s conf l i c t ed wi t h Ber ner ' s 

dur i ng t he l i t i gat i on.   However ,  Pr of essor  Rof es expr essed no 

                                                 
8 Ber ner  f i l ed addi t i onal  c l ai ms,  but  t hey ar e not  at  i ssue 

i n t hi s r evi ew.  
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opi ni on about  whet her  t he case set t l ed f or  an appr opr i at e sum or  

whet her  Kr ug' s conduct  was a cause of  Ber ner ' s al l eged damages.    

¶31 The par t i es bot h f i l ed mot i ons f or  summar y j udgment .   

The ci r cui t  cour t  deni ed Ber ner ' s mot i on and gr ant ed Kr ug' s 

mot i on,  r ul i ng t hat  Ber ner ' s c l ai m f or  mal pr act i ce const i t ut ed a 

l egal  dupl i cat i on of  i t s  c l ai m f or  br each of  f i duci ar y dut y .   

Ber ner  appeal ed.  

¶32 The cour t  of  appeal s r ever sed,  hol di ng t hat  

mal pr act i ce and br each of  f i duci ar y dut y ar e l egal l y di st i nct  

c l ai ms and t hat  Ber ner ' s evi dence suppor t i ng i t s mal pr act i ce 

c l ai m was suf f i c i ent  t o wi t hst and summar y j udgment .   See 

Br ennan,  St ei l ,  Bast i ng & MacDougal l ,  S. C.  v.  Ber ner  Cheese 

Cor p. ,  No.  2003AP919,  unpubl i shed sl i p op. ,  ¶1 ( Wi s.  Ct .  App.  

May 25,  2004) .   Accor di ngl y,  t he cour t  of  appeal s r emanded t he 

mat t er  t o t he c i r cui t  cour t .   I d.    

¶33 On r emand,  Ber ner  t r i ed i t s c l ai ms t o a j ur y.   At  t he 

concl usi on of  t he pr esent at i on of  t he evi dence,  t he c i r cui t  

cour t  submi t t ed Ber ner ' s c l ai m f or  l egal  mal pr act i ce t o t he 

j ur y,  but  di smi ssed Ber ner ' s c l ai m f or  br each of  f i duci ar y dut y 

and i t  r ef used t o submi t  a j ur y quest i on on puni t i ve damages.   

The cour t  r easoned t hat  t he br each of  f i duci ar y dut y c l ai m 

f ai l ed because Ber ner  pr oduced no evi dence t o show t hat  Kr ug or  

hi s l aw f i r m r ecei ved a benef i t  at  Ber ner ' s expense as a r esul t  

of  Ber ner ' s set t l ement  wi t h Dai r y Sour ce.   The cour t  r ef used t o 

submi t  a quest i on on puni t i ve damages because Ber ner  pr esent ed 

no evi dence t o show t hat  Kr ug knew t hat  hi s advi ce " was 

subst ant i al l y  l i kel y t o cause har m t o Ber ner . "   
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¶34 On t he l egal  mal pr act i ce c l ai m,  t he j ur y f ound Kr ug 

causal l y negl i gent ,  but  i t  al so f ound Ber ner  40% cont r i but or i l y  

negl i gent .   The j ur y awar ded Ber ner  $850, 000 i n damages f or  

Kr ug' s mal pr act i ce,  but  t hat  amount  was r educed by 40% f or  

Ber ner ' s own negl i gence.   However ,  due t o set - of f s r esul t i ng 

f r om $990, 000 i n payment s t o Ber ner  by ot her  par t i es i n ot her  

l awsui t s,  Ber ner  col l ect ed none of  t he j ur y ' s damage awar d. 9 

¶35 Ber ner  appeal ed,  and t he cour t  of  appeal s af f i r med.   

Ber ner  pet i t i oned f or  r evi ew,  whi ch we gr ant ed.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶36 A mot i on t o di smi ss a c l ai m based on i nsuf f i c i ency of  

t he evi dence adduced at  t r i al  may be gr ant ed when a cour t  " i s 

sat i sf i ed t hat ,  consi der i ng al l  cr edi bl e evi dence i n t he l i ght  

most  f avor abl e t o t he par t y agai nst  whom t he mot i on i s made,  

t her e i s no cr edi bl e evi dence t o sust ai n a f i ndi ng i n f avor  of  

such a par t y. "   Wei ss v.  Uni t ed Fi r e & Cas.  Co. ,  197 Wi s.  2d 

365,  388,  541 N. W. 2d 753 ( 1995) ;  see al so,  Wi s.  St at .  

§ 805. 14( 1) .   We have expl ai ned t hat  we wi l l  " not  over t ur n a 

c i r cui t  cour t ' s  deci s i on t o di smi ss f or  i nsuf f i c i ent  evi dence 

unl ess t he r ecor d r eveal s t hat  t he c i r cui t  cour t  was ' c l ear l y 

wr ong. ' "   I d.  at  389 ( c i t i ng Hel mbr echt  v.  St .  Paul  I ns.  Co. ,  

122 Wi s.  2d 94,  110,  362 N. W. 2d 118 ( 1985) ) .   We r ead t he 

" c l ear l y wr ong"  st andar d and t he " no cr edi bl e ev i dence"  st andar d 

                                                 
9 Ber ner  does not  cont end t hat  t he set - of f s  wer e not  

pr oper l y made.  
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t oget her ,  such t hat  when a c i r cui t  cour t  di smi sses a c l ai m t hat  

i s suppor t ed by any cr edi bl e evi dence,  i t s deci s i on i s " c l ear l y 

wr ong. "   I d.    

¶37 We i ndependent l y r evi ew whet her  t her e i s suf f i c i ent  

evi dence t o submi t  a quest i on on puni t i ve damages t o t he j ur y.   

St r enke v.  Hogner ,  2005 WI  25,  ¶13,  279 Wi s.  2d 52,  694 N. W. 2d 

296.    

B.  Suf f i c i ency of  t he Evi dence 

1.  Br each of  f i duci ar y dut y 

¶38 Ber ner  c l ai ms t hat  Kr ug had a f i duci ar y r el at i onshi p 

wi t h i t  because he was Ber ner ' s cor por at i on counsel .   Kr ug 

agr ees wi t h t hi s cont ent i on.   Ber ner  al so cont ends t hat  Kr ug' s 

conduct  pr i or  t o Ber ner ' s set t l ement  wi t h Dai r y Sour ce,  t oget her  

wi t h t he amount  i t  pai d t o Dai r y Sour ce f or  t hat  set t l ement ,  i s 

suf f i c i ent  t o est abl i sh t hat  Kr ug br eached hi s f i duci ar y dut y t o 

Ber ner  r esul t i ng i n damage t o Ber ner .    

¶39 Ber ner  f ur t her  cont ends t hat  t he set t l ement  

const i t ut es a busi ness t r ansact i on bet ween Kr ug and Ber ner  and,  

as such,  t he t r ansact i on i s pr esumed t o be unl awf ul l y t ai nt ed by 

Kr ug' s undue i nf l uence.   Mor eover ,  Ber ner  ar gues t hat  because 

Kr ug engaged i n a t r ansact i on wi t h hi s c l i ent ,  Ber ner ,  i t  i s  

Kr ug' s bur den t o pr ove t hat  t he set t l ement  was not  t he pr oduct  

of  undue i nf l uence,  r at her  t han Ber ner ' s bur den t o pr ove t hat  

t he set t l ement  was t he pr oduct  of  Kr ug' s undue i nf l uence.   

Fi nal l y,  Ber ner  asser t s t hat ,  because i t s set t l ement  wi t h Dai r y 

Sour ce was r eached as a r esul t  of  Kr ug' s undue i nf l uence,  i t  was 

har med by t he ent i r e amount  of  t he set t l ement ,  $1. 35 mi l l i on.    
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a.  At t or ney- cl i ent  " t r ansact i on"  

¶40 The el ement s of  a c l ai m f or  br each of  f i duci ar y dut y 

ar e:   ( 1)  t he def endant  owed t he pl ai nt i f f  a f i duci ar y dut y;  ( 2)  

t he def endant  br eached t hat  dut y;  and ( 3)  t he br each of  dut y 

caused t he pl ai nt i f f ' s  damage.   Reget  v.  Pai ge,  2001 WI  App 73,  

¶12,  242 Wi s.  2d 278,  626 N. W. 2d 302.  

¶41 Wi sconsi n l aw has l ong r ecogni zed t hat  at t or neys owe a 

f i duci ar y dut y of  l oyal t y t o t hei r  c l i ent s,  e. g. ,  I n r e Law 

Exami nat i on of  1926,  191 Wi s.  359,  362,  210 N. W.  710 ( 1926) .   An 

at t or ney may br each t hat  dut y when he ent er s i nt o a t r ansact i on 

wi t h hi s c l i ent  wi t hout  f ul l y  i nf or mi ng t he cl i ent  of  t he r i sks 

t hat  t he t r ansact i on wi l l  pot ent i al l y  benef i t  t he at t or ney and 

wi l l  pot ent i al l y  di sadvant age t he cl i ent .   See Zast r ow v.  

Jour nal  Commc' ns,  I nc. ,  2006 WI  72,  ¶30,  291 Wi s.  2d 426,  718 

N. W. 2d 51.   I ndeed,  we have pr omul gat ed a Supr eme Cour t  Rul e 

f or bi ddi ng l awyer s l i censed i n Wi sconsi n f r om ent er i ng i nt o 

busi ness t r ansact i ons wi t h c l i ent s,  unl ess t hey ensur e t he 

pr esence of  cer t ai n saf eguar ds. 10  SCR 20: 1. 8( a) .    

                                                 
10 SCR 20: 1. 8( a)  i dent i f i es t he f ol l owi ng t hr ee saf eguar ds:  

( 1)  t he t r ansact i on and t er ms on whi ch t he l awyer  
acqui r es t he i nt er est  ar e f ai r  and r easonabl e t o t he 
c l i ent  and ar e f ul l y  di scl osed and t r ansmi t t ed i n 
wr i t i ng i n a manner  t hat  can be r easonabl y under st ood 
by t he c l i ent ;   

( 2)  t he c l i ent  i s  advi sed i n wr i t i ng of  t he 
desi r abi l i t y  of  seeki ng and i s gi ven a r easonabl e 
oppor t uni t y t o seek t he advi ce of  i ndependent  l egal  
counsel  on t he t r ansact i on;  and  

( 3)  t he c l i ent  gi ves i nf or med consent ,  i n a 
wr i t i ng s i gned by t he c l i ent ,  t o t he essent i al  t er ms 
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¶42 Ber ner  i s cor r ect  i n asser t i ng t hat  t he Rest at ement  

( Thi r d)  of  t he Law Gover ni ng Lawyer s § 126 ( 2000)  ( Rest at ement  

§ 126)  pr esumes t hat  t r ansact i ons bet ween at t or neys and cl i ent s  

ar e t ai nt ed by undue i nf l uence.   Ber ner  i s al so cor r ect  i n 

asser t i ng t hat  Rest at ement  § 126 pl aces t he bur den on an 

at t or ney who ent er s i nt o a t r ansact i on wi t h a c l i ent  t o show 

t hat  he di d not  i mpose undue i nf l uence on t he cl i ent . 11  However ,  

we have not  yet  adopt ed Rest at ement  § 126 as Wi sconsi n l aw.   

Fur t her mor e,  we do not  need t o deci de whet her  t o do so her e 

because Ber ner  has f ai l ed t o pr ove t hat  t he set t l ement  bet ween 

Ber ner  and Dai r y  Sour ce const i t ut es a " t r ansact i on"  bet ween Kr ug 

and Ber ner .    

¶43 The undi sput ed t est i mony i s t hat  Ed and St eve 

Kneubuehl  per sonal l y met  wi t h Rose and Tony St ei nmann and 

negot i at ed f or  t he di smi ssal  of  al l  of  Dai r y  Sour ce' s c l ai ms 

agai nst  Ber ner .   The payment  of  $1. 35 mi l l i on t o Dai r y Sour ce by 

Ber ner  was agr eed t o at  t hat  meet i ng.   The t est i mony shows t hat  

t he Kneubuehl s di d not  know how Kr ug' s name came t o be l i s t ed 

among t hose " r el eased f r om cl ai ms"  i n t he set t l ement  document ;  

                                                                                                                                                             
of  t he t r ansact i on and t he l awyer ' s r ol e i n t he 
t r ansact i on,  i ncl udi ng whet her  t he l awyer  i s 
r epr esent i ng t he cl i ent  i n t he t r ansact i on.  

11 Rest at ement  ( Thi r d)  of  t he Law Gover ni ng Lawyer s § 126 
( Rest at ement  § 126)  embodi es a st andar d f or  l egal  mal pr act i ce.   
We need not  consi der  her e whet her  Rest at ement  § 126 mi ght  al so 
est abl i sh a st andar d f or  br each of  f i duci ar y dut y because,  as 
expl ai ned mor e f ul l y bel ow,  Ber ner  f ai l ed t o show t hat  t he 
set t l ement  agr eement  const i t ut es a " t r ansact i on"  bet ween Ber ner  
and Kr ug.     
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t hey di d not  r equest  i t .   Ther ef or e,  Ber ner  di d not  bar gai n t o 

pay Dai r y Sour ce $1. 35 mi l l i on f or  a r el ease t hat  i ncl uded Kr ug.   

I n sum,  t her e i s not hi ng i n t he r ecor d t o demonst r at e t hat  

Ber ner ' s set t l ement  wi t h Dai r y Sour ce f or  t he payment  of  $1. 35 

mi l l i on was a t r ansact i on bet ween Ber ner  and Kr ug.   The 

set t l ement  was a t r ansact i on bet ween Ber ner  and Dai r y Sour ce.  

¶44 That  t he set t l ement  was not  an at t or ney- cl i ent  

t r ansact i on i s even mor e appar ent  upon r evi ew of  t hose occasi ons 

when we have eval uat ed act ual  t r ansact i ons bet ween at t or neys and 

cl i ent s.   For  i nst ance,  i n I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Peckham,  2000 WI  17,  233 Wi s.  2d 28,  606 N. W. 2d 170,  i n 

t he cont ext  of  a di sci pl i nar y  pr oceedi ng,  we eval uat ed t he 

conduct  of  Peckham,  who accept ed a l oan f r om a cl i ent .   I d.  ¶¶7,  

10.   Peckham had appear ed at  a Jul y 1997 pr et r i al  conf er ence 

shor t  on cash and asked a c l i ent  t o l oan hi m $500.   I d. ,  ¶7.   

Peckham scr i bbl ed out  a pr omi ssor y not e i ndi cat i ng he woul d 

r et ur n payment  wi t h 12 per cent  i nt er est  by Sept ember  5,  1997.   

I d. ,  ¶7.   The cl i ent  agr eed t o t he t er ms.   I d.   Peckham r ecei ved 

t he money and hi s c l i ent  pr ovi ded t hat  money.   We af f i r med t hat  

t he l oan const i t ut ed a busi ness t r ansact i on bet ween an at t or ney 

and a c l i ent .   I d. ,  ¶10.  

¶45 Ar mst r ong v.  Mor r ow,  166 Wi s.  1,  163 N. W.  179 ( 1917) ,  

pr ovi des anot her  exampl e of  an at t or ney engagi ng i n a 

t r ansact i on wi t h hi s c l i ent .   Ther e,  an at t or ney,  Mor r ow,  

r epr esent ed a c l i ent ,  Phi l l i ps,  i n a mat t er  i n whi ch Phi l l i ps 

had agr eed t o l oan Ocont o Br ewi ng Company $10, 900.   I d.  at  3.   

However ,  Phi l l i ps was $1, 250 shor t  of  t he f ul l  amount  needed t o 
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compl et e hi s l oan t o Ocont o Br ewi ng.   I d.   At t or ney Mor r ow 

cont r i but ed t he $1, 250 bal ance.   I d.   Ocont o Br ewi ng i ssued 

Phi l l i ps a mor t gage t o secur e i t s debt .   I d.   Mor r ow and 

Phi l l i ps had a t aci t  under st andi ng t hat  Phi l l i ps woul d r epay 

Mor r ow at  Phi l l i ps '  conveni ence.   I d.   However ,  t hey al so agr eed 

t hat  Mor r ow woul d r et ai n possessi on of  t he Ocont o Br ewi ng 

mor t gage and pr omi ssor y not e unt i l  Phi l l i ps r epai d t he $1, 250,  

wi t h i nt er est .   I d.   

¶46 Appr oxi mat el y a year  and a hal f  l at er ,  Mor r ow dr af t ed 

an assi gnment  of  t he Ocont o Br ewi ng mor t gage t o hi m.   I d.   

Phi l l i ps s i gned t he assi gnment ,  whi ch Mor r ow r ecor ded.   I d.   

Mor r ow pr ovi ded Phi l l i ps no addi t i onal  consi der at i on i n r et ur n 

f or  t he addi t i onal  benef i t  he r ecei ved f r om t he assi gnment  of  

t he mor t gage.   I d.    

¶47 We hel d t hat  t he assi gnment  pr epar ed by Mor r ow was 

pr esumpt i vel y i nval i d.   I d.  at  8.   As we st at ed,  i t  i s  

" i ncumbent  upon t he at t or ney i n a case l i ke t he one at  bar  t o 

show af f i r mat i vel y ei t her  t hat  he pai d an adequat e consi der at i on 

f or  t he pr oper t y,  or  t hat  a gr at ui t y was i nt ended and t hat  no 

advant age was t aken of  t he conf i dent i al  r el at i ons exi st i ng 

bet ween t he at t or ney and hi s c l i ent  t o obt ai n i t . "   I d.  at  7.   

Ar mst r ong shows a gi v i ng up of  an asset  by t he c l i ent  and a 

t aki ng of  t he asset  by t he at t or ney as evi dence of  t hei r  

t r ansact i on.  

¶48 Ot her  cases f r om out si de Wi sconsi n pr ovi de addi t i onal  

exampl es of  at t or ney- cl i ent  t r ansact i ons.   For  exampl e,  I n r e 

Smi t h,  572 N. E. 2d 1280,  1286 ( I nd.  1991) ,  t he I ndi ana Supr eme 



No.  2005AP1527   

 

21 
 

Cour t  hel d t hat  Smi t h had engaged i n a t r ansact i on wi t h a 

c l i ent ,  Mar y Maxon,  when t he at t or ney made gi f t s t o hi msel f ,  hi s 

f ami l y,  and empl oyees of  hi s l aw f i r m f r om t he ent r ust ed asset s 

of  an el der l y,  ment al l y i ncompet ent  c l i ent . 12  Once agai n,  t he 

at t or ney- cl i ent  t r ansact i on i nvol ved a gi v i ng up of  an asset  by 

t he c l i ent  and a t aki ng of  t he asset  by t he at t or ney.  

¶49 I n Duggan v.  Gonsal ves,  838 N. E. 2d 614 ( Mass.  App.  Ct .  

2005) ,  t he Appeal s Cour t  of  Massachuset t s hel d t hat  Duggan 

engaged i n a t r ansact i on wi t h hi s c l i ent ,  when he pur chased hi s 

c l i ent ' s house at  f or ecl osur e f or  subst ant i al l y  l ess t han t he 

appr ai sed val ue,  t hen r ent ed t he pr oper t y back t o t he c l i ent  f or  

t he equi val ent  of  t he mor t gage payment .   The at t or ney- cl i ent  

t r ansact i on was evi denced by t he at t or ney benef i t i ng hi msel f  at  

t he expense of  t he c l i ent .   

¶50 The cases r evi ewed above demonst r at e t hat  t he Ber ner -

Dai r y Sour ce set t l ement  i s pat ent l y di f f er ent  f r om t r ansact i ons 

bet ween at t or neys and cl i ent s t hat  cour t s have r evi ewed under  

c l ai ms t hat  t hey wer e i mpr oper .   I n al l  t he cases we have 

                                                 
12 Smi t h had used near l y $17, 000 of  hi s c l i ent ' s asset s t o 

pur chase of f i ce equi pment ,  and he ar r anged f or  hi s l aw f i r m t o 
r epay t he debt  i nt er est - f r ee.   I n r e Smi t h,  572 N. E. 2d 1280,  
1283 ( I nd.  1991) .   Al t hough he cl ai med t hat  he i nf or med t he 
cl i ent ,  he acknowl edged t hat  he di d not  advi se her  t o seek 
out si de counsel  r egar di ng t he mat t er  because " she woul d not  have 
f ol l owed t hat  advi ce. "   I d.   Smi t h al so dol ed out  l ar ge bonuses 
t o empl oyees of  hi s l aw f i r m and l ar ge gi f t s t o Mar y Maxon' s 
r el at i ves f r om f unds i n her  est at e.   I d.  at  1283- 84.   The cl i ent  
was el der l y,  unabl e t o car e f or  her sel f  and l i ved i n a " conf used 
st at e. "   I d.  at  1285.   Accor di ngl y,  t he cour t  concl uded t hat  i f  
Smi t h i n f act  had consul t ed her  r egar di ng t hese t r ansact i ons,  
she was i ncompet ent  t o consent .   I d.   
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l ocat ed wher e at t or ney- cl i ent  t r ansact i ons wer e i nvol ved,  t her e 

was a communi cat i on or  act i v i t y  t hat  r eci pr ocal l y af f ect ed t he 

cl i ent  and t he at t or ney.   That  i s,  one par t y gave up somet hi ng 

and t he ot her  par t y r ecei ved somet hi ng at  t he expense of  t he one 

who r el i nqui shed i t .   Our  under st andi ng of  a t r ansact i on i s 

consi st ent  wi t h t hat  set  out  i n Bl ack' s Law Di ct i onar y,  whi ch 

def i nes t r ansact i on as,  " An agr eement  t hat  i s  i nt ended by t he 

par t i es t o pr event  or  end a di sput e and i n whi ch t hey make 

r eci pr ocal  concessi ons. "   Bl ack' s Law Di ct i onar y 1535 ( 8t h ed.  

2004) .  

¶51 I n cont r ast ,  t her e i s no ev i dence t hat  t he Ber ner -

Dai r y Sour ce set t l ement  embodi es r eci pr ocal  act i v i t y af f ect i ng 

Ber ner  and Kr ug.   Kr ug was not  i nvol ved i n Ber ner ' s deci s i on t o 

pay Dai r y Sour ce i n a set t l ement .   That  det er mi nat i on was made 

i n a meet i ng bet ween Ber ner  and Dai r y Sour ce.   Accor di ngl y,  

Dai r y Sour ce,  not  Kr ug,  i s t he par t y wi t h whom Ber ner  engaged i n 

r eci pr ocal  act i v i t y.   Ber ner  pai d Dai r y Sour ce $1. 35 mi l l i on 

dol l ar s and i n r et ur n r ecei ved f r om Dai r y Sour ce i t s commi t ment  

not  t o " use,  di st r i but e or  copy"  Ber ner ' s pr opr i et ar y 

i nf or mat i on,  i ncl udi ng i t s r eci pes,  pr i c i ng i nf or mat i on,  and 

f or mul as.   I n addi t i on,  t he par t i es agr eed t o dr op al l  c l ai ms 

agai nst  each ot her  and t o r ef r ai n f r om f i l i ng new sui t s agai nst  

each ot her .   Ther ef or e,  Ber ner  gave up not hi ng t o Kr ug when i t  

agr eed t o pay Dai r y Sour ce $1. 35 mi l l i on as set t l ement .   The 

set t l ement  negot i at i on t hat  r esul t ed i n t he set t l ement  was a 

t r ansact i on bet ween Ber ner  and Dai r y Sour ce,  not  bet ween Ber ner  

and Kr ug.  
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¶52 Fur t her mor e,  Br ennan,  not  Kr ug,  r epr esent ed Ber ner  i n 

t he l i t i gat i on wi t h Dai r y Sour ce.   Ber ner  does not  di sput e t hat  

i t s at t or neys at  Br ennan wer e engaged wi t h Dai r y Sour ce 

r epr esent at i ves i n dr af t i ng t he set t l ement  document .   Mor eover ,  

t he admi ssi ons by Ed and Cher yl  Kneubuehl  bel i e Ber ner ' s c l ai m 

t hat ,  because t he set t l ement  document  r el eases Kr ug f r om al l  

c l ai ms,  t he set t l ement  was t he pr oduct  of  undue i nf l uence.   When 

asked whet her  Kr ug had any i nput  i nt o t he set t l ement  amount ,  Ed 

Kneubuehl  t est i f i ed t hat  Kr ug had not .   Cher yl  Kneubuehl  al so 

t est i f i ed t hat  she di d not  r ecal l  Kr ug havi ng any i nput  i n t he 

set t l ement .  

¶53 Ther ef or e,  al t hough t he set t l ement  document  may have 

conf er r ed a benef i t  on Kr ug,  t her e i s no evi dence t hat  r el easi ng 

Kr ug came at  a cost  t o Ber ner ,  and t her eby af f ect ed t he par t i es 

r eci pr ocal l y.   Fur t her mor e,  al t hough i t  i s  possi bl e t hat  some 

f i ni t e val ue coul d be at t r i but ed t o t he r el ease of  Kr ug,  Ber ner  

has not  pr esent ed any evi dence t o show what  t hat  val ue may be.   

For  exampl e,  Ber ner  has not  pr esent ed any evi dence t hat  t he cost  

of  i t s  set t l ement  was i ncr eased due t o Kr ug' s r el ease.   Ber ner  

i nst ead al l eges t hat  t he f ul l  cost  of  t he set t l ement  agr eement ,  

$1. 35 mi l l i on,  const i t ut es i t s damages f or  r el easi ng Kr ug.   No 

cr edi bl e evi dence suppor t s Ber ner ' s c l ai m i n t hi s r egar d.   

¶54 Ber ner  al so has cont ended t hat  i t  i s  ent i t l ed t o a 

pr esumpt i on t hat  t he set t l ement  was t he pr oduct  of  undue 

i nf l uence.   The par t y seeki ng t he benef i t  of  a pr esumpt i on 

car r i es t he bur den of  est abl i shi ng t hat  pr esumpt i on.   See 

Pat t er son v.  Jensen,  246 Wi s.  319,  345- 46,  17 N. W. 2d 423 ( 1945) .   
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Because t he set t l ement  was not  a t r ansact i on bet ween Ber ner  and 

Kr ug,  Ber ner  has f ai l ed i n i t s pr oof  t hat  i t  i s  ent i t l ed t o t he 

pr esumpt i on i t  seeks. 13  See Rest at ement  § 126.   Ther ef or e,  t he 

bur den r emai ned wi t h Ber ner  t o show t hat  Kr ug' s i ncl usi on i n t he 

set t l ement  was a br each of  Kr ug' s f i duci ar y dut y t hat  caused 

Ber ner  damages.   

b.  Damages 

¶55 I n t he absence of  a br each of  t he f i duci ar y dut y t hat  

an at t or ney owes t o hi s c l i ent ,  t her e ar e,  of  cour se,  no damages 

t hat  can be caused by a br each of  t hat  dut y.   However ,  we 

di scuss Ber ner ' s ar gument s wi t h r espect  t o damages t o f ur t her  

expl ai n how t he evi dence pr esent ed at  t r i al  f al l s  shor t  of  what  

t he l aw r equi r es t o mai nt ai n a c l ai m f or  br each of  f i duci ar y 

dut y.    

¶56 Ber ner  ar gues t hat  i t  i s  ent i t l ed t o a pr esumpt i on 

t hat  i t  was damaged by t he ent i r e set t l ement  amount  of  $1. 35 

mi l l i on.   Ber ner  suppor t s t hi s ar gument  by asser t i ng t hat  Kr ug 

assur ed Ber ner  t hat  i t  woul d r ecover  money f r om Dai r y Sour ce and 

t hat  Kr ug advi sed Ber ner  not  t o of f er  t o set t l e i f  Dai r y Sour ce 

wer e t o pay Ber ner  $300, 000.   However ,  Dai r y  Sour ce never  

of f er ed t o pay Ber ner  one dol l ar  t o set t l e.   I t  was Ber ner  who 

was r equi r ed t o pay Dai r y Sour ce i n or der  t o set t l e t he mul t i pl e 

                                                 
13 We do not  deci de t hat ,  had Kr ug and Ber ner  i n f act  

engaged i n a t r ansact i on,  Ber ner  woul d,  i n accor dance wi t h 
Rest at ement  § 126,  be ent i t l ed t o t he pr esumpt i on t hat  t he 
t r ansact i on was t he pr oduct  of  undue i nf l uence.   We r eser ve t he 
deci s i on t o adopt  or  not  t o adopt  Rest at ement  § 126 f or  anot her  
day.  
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sui t s bet ween t hem.   Ther ef or e,  t hi s cont ent i on has no suppor t  

i n t he f act s,  as wel l  as none under  t he l aw.   See ¶27,  above.  

¶57 Ber ner  al so ar gues t hat  i t  i ncur r ed $1. 35 mi l l i on i n 

damages because Kr ug " pl anned and over saw"  t he ent r y i nt o t he 

Del avan of f i ces.   Ber ner ' s ar gument s ar e mi spl aced i n r egar d t o 

a br each of  f i duci ar y dut y c l ai m,  al t hough t hose ar gument s wer e 

bef or e t he j ur y i n r egar d t o Ber ner ' s l egal  mal pr act i ce c l ai m. 14  

A br each of  f i duci ar y dut y does not  ar i se s i mpl y because a 

l awyer  gi ves poor ,  but  wel l - meani ng,  l egal  advi ce.   Zast r ow,  291 

Wi s.  2d 426,  ¶30;  see al so Cmt y.  Nat ' l  Bank v.  Med.  Benef i t  

Adm' r s,  2001 WI  App 98,  ¶8,  242 Wi s.  2d 626,  626 N. W. 2d 340.   I t  

r equi r es somet hi ng mor e:   t he br each of  t he at t or ney' s dut y of  

l oyal t y t o t he c l i ent .   Zast r ow,  291 Wi s.  2d 426,  ¶30.  

¶58 Fur t her mor e,  t he l aw r equi r es Ber ner  t o est abl i sh t he 

magni t ude of  t he damages i t  sust ai ned as a r esul t  of  Kr ug' s 

al l eged br each of  f i duci ar y dut y.   See,  e. g. ,  Reget ,  242 Wi s.  2d 

278,  ¶12.   Ber ner  has pr oved nei t her  t hat  i t  i ncur r ed damages 

nor  t he magni t ude of  i t s  damages i n r egar d t o i t s br each of  

f i duci ar y dut y c l ai m.  

¶59 Ber ner  r et ai ned an exper t ,  Pr of essor  Rof es,  who 

t est i f i ed t hat  Kr ug' s conduct  i n r epr esent i ng Ber ner  f el l  bel ow 

                                                 
14 I t  al so appear s t hat  Ber ner  i s  seeki ng doubl e r ecover y 

f or  t he consequences of  usi ng a " sel f - hel p"  r emedy t o r ecover  
i t s pr oper t y f r om Dai r y Sour ce' s of f i ces.   Doubl e r ecover y f or  a 
s i ngl e wr ong gener al l y i s not  per mi t t ed under  t he common l aw.   
Wi ckenhauser  v.  Leht i nen,  2007 WI  82,  ¶20,  302 Wi s.  2d 41,  734 
N. W. 2d 855;  Ol st ad v.  Mi cr osof t  Cor p. ,  2005 WI  121,  ¶82,  284 
Wi s.  2d 224,  700 N. W. 2d 139.        
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t he st andar d of  car e t hat  Wi sconsi n l aw r equi r es at t or neys t o 

exer ci se.   But  Pr of essor  Rof es expr essed no opi ni on about  

whet her  t he set t l ement  amount  was appr opr i at e or  whet her  Kr ug 

had caused Ber ner  any damages.   Fur t her mor e,  Ber ner  pr esent ed no 

evi dence t o show t hat  t he set t l ement  amount  was gr eat er  t han i t  

ot her wi se woul d have been absent  Kr ug' s al l eged br each of  

f i duci ar y dut y.   Accor di ngl y,  Ber ner  has not  sat i sf i ed i t s 

bur den of  pr ovi ng i t  i ncur r ed damages as a r esul t  of  any al l eged 

br each of  f i duci ar y dut y by Kr ug.  

¶60 I n sum,  as we have r ecount ed and as t wo pr evi ous 

cour t s have concl uded,  t he r ecor d i s devoi d of  " cr edi bl e 

evi dence t o sust ai n a f i ndi ng"  i n f avor  of  Ber ner  on i t s c l ai m 

f or  br each of  f i duci ar y dut y.   Wi s.  St at .  § 805. 14( 1) .   

Accor di ngl y,  t he c i r cui t  cour t  di d not  er r  when i t  di smi ssed 

t hi s c l ai m.   

2.  Puni t i ve damages 

¶61 Ber ner  next  cont ends t hat  t he c i r cui t  cour t  er r ed by 

r ef usi ng t o submi t  a puni t i ve damages quest i on t o t he j ur y. 15  

Bef or e di scussi ng why t he cr edi bl e evi dence i s  i nsuf f i c i ent  t o 

suppor t  a j ur y quest i on on puni t i ve damages,  t he par t i es ask us 

t o r esol ve one pr el i mi nar y i ssue:   Whi ch st at e l aw appl i es wi t h 

r espect  t o Ber ner ' s puni t i ve damages cl ai m?  Kr ug cont ends t hat  

                                                 
15 The cour t  of  appeal s di d not  r each t he quest i on of  

whet her  Kr ug' s conduct  gave r i se t o puni t i ve damages;  i nst ead,  
i t  concl uded t hat  because Ber ner  di d not  col l ect  compensat or y 
damages as a r esul t  of  i t s  set - of f ,  Ber ner  coul d not  col l ect  
puni t i ve damages.   Ber ner  Cheese Cor p.  v.  Kr ug,  No.  2005AP1527,  
unpubl i shed sl i p op. ,  ¶29 ( Wi s.  Ct .  App.  Dec.  5,  2006) .   
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I l l i noi s l aw shoul d appl y i n t hi s case.   I l l i noi s l aw pr ecl udes 

puni t i ve damages i n l egal  mal pr act i ce cases, 16 whi l e Wi sconsi n 

l aw does not .   We concl ude t hat  t her e i s no need t o answer  t hi s 

quest i on because,  even i f  we assume t hat  Wi sconsi n l aw appl i es,  

t he evi dence adduced at  t r i al  i s  i nsuf f i c i ent  t o suppor t  a c l ai m 

f or  puni t i ve damages.  

¶62 Wi sconsi n St at .  § 895. 043( 3)  r egul at es t he 

avai l abi l i t y  of  puni t i ve damages.   I t  pr ovi des:   " The pl ai nt i f f  

may r ecei ve puni t i ve damages i f  evi dence i s submi t t ed showi ng 

t hat  t he def endant  act ed mal i c i ousl y t owar d t he pl ai nt i f f  or  i n 

an i nt ent i onal  di sr egar d of  t he r i ght s of  t he pl ai nt i f f . "   

Ber ner  does not  ar gue t hat  Kr ug act ed mal i c i ousl y;  i t  ar gues 

onl y t hat  Kr ug act ed i n i nt ent i onal  di sr egar d f or  i t s r i ght s.  

¶63 The l egi s l at ur e enact ed Wi s.  St at .  § 895. 043( 3)  i n 

1995,  t her eby al t er i ng Wi sconsi n' s common l aw st andar d f or  

puni t i ve damages.   St r enke,  279 Wi s.  2d 52,  ¶19.   I n doi ng so,  

i t  hei ght ened t he st at e of  mi nd r equi r ed of  a def endant  f r om a 

" want on,  wi l l f ul  and r eckl ess"  di sr egar d f or  r i ght s of  anot her  

t o an " i nt ent i onal  di sr egar d"  f or  r i ght s of  anot her .   I d.    

¶64 A def endant  act s  wi t h i nt ent i onal  di sr egar d i f  he or  

she:   ( 1)  " act s wi t h a pur pose t o cause t he r esul t  or  

consequence, "  or  ( 2)  " i s awar e t hat  t he r esul t  or  consequence i s 

subst ant i al l y  cer t ai n t o occur  f r om t he per son' s conduct . "   I d. ,  

¶36.   Accor di ngl y,  i n or der  t o f al l  wi t hi n Wi s.  St at .  

§ 895. 043( 3) ,  a def endant ' s conduct  must  be ( 1)  del i ber at e,  ( 2)  

                                                 
16 735 I l l .  Comp.  St at .  5/ 2- 1115.  
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i n act ual  di sr egar d of  t he r i ght s of  anot her ,  and ( 3)  

" suf f i c i ent l y aggr avat ed t o war r ant  puni shment  by puni t i ve 

damages. "   I d. ,  ¶38.   We expl ai ned i n St r enke t hat  under  t hi s 

hei ght ened t hr eshol d f or  puni t i ve damages,  we " expect  c i r cui t  

cour t s t o ser ve as gat ekeeper s bef or e sendi ng a quest i on on 

puni t i ve damages t o t he j ur y. "   I d. ,  ¶40.  

¶65 Si nce t he l egi s l at i ve change,  we have deci ded t wo 

cases t hat  cons i der ed whet her  a def endant ' s conduct  war r ant ed 

submi t t i ng a j ur y quest i on on puni t i ve damages under  t he 

hei ght ened st andar d of  Wi s.  St at .  § 895. 043( 3) :   St r enke,  279 

Wi s.  2d 52 and Wi scher  v.  Mi t subi shi  Heavy I ndust r i es Amer i ca,  

I nc. ,  2005 WI  26,  279 Wi s.  2d 4,  694 N. W. 2d 320.   We r evi ew t he 

f act ual  backgr ound of  bot h cases,  bef or e we consi der  whet her  

Kr ug' s conduct  war r ant ed submi t t i ng a j ur y quest i on on puni t i ve 

damages under  § 895. 043( 3) .  

¶66 I n St r enke,  we concl uded t hat  t he pl ai nt i f f  pr esent ed 

suf f i c i ent  evi dence t o submi t  t o a j ur y quest i on i n r egar d t o 

puni t i ve damages.   St r enke,  279 Wi s.  2d 52,  ¶58.   St r enke ar ose 

i n t he cont ext  of  a per sonal  i nj ur y act i on,  wher e t he i nj ur y was 

caused by a dr unk dr i ver .   I d. ,  ¶6.   Hogner  got  behi nd t he wheel  

of  hi s vehi c l e and pr oceeded sout hbound down Hi ghway 48,  af t er  

consumi ng 16- 18 beer s i n f i ve hour s.   I d. ,  ¶8.   St r enke was 

dr i v i ng nor t hbound on t he same hi ghway.   I d. ,  ¶5.   As St r enke 

appr oached an i nt er sect i on,  Hogner  veer ed l ef t  i nt o St r enke' s 

pat h and t he t wo col l i ded,  causi ng i nj ur y t o St r enke.   I d. ,  ¶5.   

Dur i ng t r i al ,  Hogner  admi t t ed t hat  he had f our  pr i or  convi ct i ons 

f or  dr i v i ng whi l e i nt oxi cat ed.   I d. ,  ¶8.  
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¶67 We concl uded t hat  t her e was suf f i c i ent  evi dence f r om 

whi ch a r easonabl e j ur y coul d f i nd t hat  Hogner ' s conduct  was ( 1)  

del i ber at e,  ( 2)  i n act ual  di sr egar d f or  t he pl ai nt i f f ' s  r i ght s  

and ( 3)  suf f i c i ent l y aggr avat ed t o war r ant  puni shment  by 

puni t i ve damages.   I d. ,  ¶¶55- 57.   Fi r st ,  Hogner ' s consumpt i on of  

16- 18 beer s i n f i ve hour s and t hen dr i v i ng whi l e i nt oxi cat ed was 

del i ber at e.   I d. ,  ¶55.   Second,  Hogner ' s  dr unk dr i v i ng 

di sr egar ded St r enke' s r i ght  t o saf el y use t he hi ghway wi t h ot her  

sober  mot or i st s.   I d. ,  ¶56.   Fi nal l y,  Hogner ' s  f our  pr evi ous 

convi ct i ons f or  dr i v i ng whi l e i nt oxi cat ed and hi s consumpt i on of  

16- 18 beer s i n f i ve hour s t he eveni ng of  t he col l i s i on wi t h 

St r enke const i t ut ed suf f i c i ent l y aggr avat ed conduct  t o war r ant  

puni shment  by puni t i ve damages.   I d. ,  ¶57.  

¶68 Si mi l ar l y,  i n Wi scher ,  we concl uded t hat  t he 

def endant ' s conduct  was suf f i c i ent l y aggr avat ed t hat  a j ur y 

coul d consi der  whet her  t o awar d puni t i ve damages.   Wi scher ,  279 

Wi s.  2d 4,  ¶8.   Wi scher  al so ar ose f r om per sonal  i nj ur i es.   I d.   

On a wi ndy af t er noon,  t hr ee i r onwor ker s,  st andi ng i n a basket  

at op a cr ane,  pr epar ed t o bol t  i nt o pl ace a 913, 000- pound,  120 

by 76- f oot  panel  of  Mi l l er  Par k ' s r et r act abl e r oof .   I d. ,  ¶14.   

The cr ane col l apsed and t he wor ker s f el l  t o t hei r  deat hs.   I d. ,  

¶12.  

¶69 I n concl udi ng t hat  a quest i on on puni t i ve damages 

coul d be submi t t ed t o t he j ur y,  t he f ol l owi ng f act s wer e not ed:   

( 1)  User s of  t he cr ane wer e i ssued a l oad char t  t hat  set  out  t he 

cr ane' s l i mi t at i ons i n wi nd.   See i d. ,  ¶38.   ( 2)  The l oad char t  

st at ed t hat  t he cr ane coul d not  be used saf el y i n wi nds 



No.  2005AP1527   

 

30 
 

exceedi ng 20 mph,  r egar dl ess of  t he l oad.   I d. ,  ¶39.   ( 3)  

Mi t subshi  was awar e t hat  t he maxi mum saf e wi nd speed f or  t he 

cr ane t o conduct  a l i f t  was 20 mph and t hat  a " t r agedy coul d 

occur "  i f  a l i f t  was conduct ed dur i ng wi nds i n excess of  20 mph.   

I d. ,  ¶¶40,  42.   ( 4)  Var i ous wi t nesses pl aced t he wi nd speed 

dur i ng t he af t er noon of  t he acci dent  as bei ng bet ween 20- 32 mph.   

I d. ,  ¶48.   ( 5)  At  t he t i me of  t he l i f t ,  Mi t subi shi  was awar e of  

wi nds t hat  exceeded t he 20 mph maxi mum wi nd vel oci t y f or  a saf e 

l i f t .   I d. ,  ¶¶74- 75 ( Roggensack,  J. ,  concur r i ng) .   ( 6)  

Not wi t hst andi ng Mi t subi shi ' s  awar eness of  t he condi t i ons t hen 

pr esent ,  t he l i f t  pr oceeded,  even t hough Mi t subi shi  was awar e 

t hat  per f or mi ng t he l i f t  coul d i mper i l  t he i r onwor ker s '  r i ght  t o 

per sonal  saf et y.   I d. ,  ¶8.    

¶70 The basi s f or  Ber ner ' s cont ent i on t hat  i t  pr ovi ded 

suf f i c i ent  evi dence t o submi t  a puni t i ve damages quest i on t o a 

j ur y i s di st i ngui shabl e f r om St r enke and Wi scher .   For  exampl e,  

unl i ke Mi t subi shi ' s  awar eness t hat  " t r agedy coul d occur "  t hr ough 

a cr ane l i f t  when t he wi nd speeds exceeded 20 mph and t hat  t he 

wi nds wer e t hen i n excess of  20 mph,  no cr edi bl e evi dence was 

pr esent ed t o show t hat  Kr ug was awar e t hat  Ber ner ' s r i ght s woul d 

be di sr egar ded as a r esul t  of  hi s l egal  advi ce.   To t he 

cont r ar y,  t he evi dence demonst r at es t hat  Kr ug bel i eved t hat  

Ber ner ' s ent r y i nt o t he Del avan of f i ces was l awf ul .    

¶71 I n addi t i on,  t he evi dence shows t hat ,  by at t empt i ng t o 

mi t i gat e t he r i sks at t endi ng t he ent r y i nt o t he Del avan of f i ces,  

Kr ug t ook st eps t o ensur e t hat  he pr eser ved Ber ner ' s pr oper t y 

r i ght s:   he advi sed Ber ner  ( 1)  not  t o ent er  at  ni ght ;  ( 2)  not  t o 
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r emove anyt hi ng t hat  was Dai r y Sour ce' s pr oper t y;  ( 3)  t o st ay 

away f r om Dai r y  Sour ce' s comput er s;  ( 4)  t o appr i se l ocal  l aw 

enf or cement  i n advance t hat  i t  pl anned t o ent er  t he Del avan 

of f i ces;  and ( 5)  t o hi r e Br ennan t o seek any of  Ber ner ' s 

pr oper t y t hat  r emai ned i n Del avan i n a r epl evi n act i on.    

¶72 Ber ner  cont ends t hat  Kr ug' s i ncl usi on among t hose 

r el eased by t he set t l ement  document  war r ant s submi ssi on of  a 

puni t i ve damages quest i on t o t he j ur y.   To be sur e,  by Mar ch 

2000,  Kr ug had become concer ned t hat  Ber ner  coul d come out  t he 

l oser  i n i t s many l awsui t s agai nst  Dai r y Sour ce.   He di d ask 

Ber ner  t o i ndemni f y hi m and t he set t l ement  document  l i s t s Kr ug 

among t hose who ar e r el eased by Dai r y Sour ce.   However ,  Ber ner  

has not  pr esent ed any evi dence t o pr ove t hat  i t s r i ght s wer e 

di sr egar ded by Dai r y Sour ce' s r el ease of  Kr ug.   St at ed 

ot her wi se,  Ber ner  el i c i t ed no evi dence pr ovi di ng a causal  l i nk  

bet ween Kr ug' s r el ease and Ber ner ' s payment  of  $1. 35 mi l l i on t o 

set t l e wi t h Dai r y Sour ce.   Accor di ngl y,  no cr edi bl e evi dence 

i ndi cat es t hat  Kr ug was awar e t hat  hi s conduct  was subst ant i al l y  

cer t ai n t o r esul t  i n Ber ner ' s r i ght s bei ng di sr egar ded.   See 

St r enke,  279 Wi s.  2d 52,  ¶36;  Wi scher ,  279 Wi s.  2d 4,  ¶8.   The 

ci r cui t  cour t  cor r ect l y concl uded t hat  t he evi dence adduced at  

t r i al  was i nsuf f i c i ent  t o submi t  a quest i on on puni t i ve damages 

t o t he j ur y.  

I I I .   CONCLUSI ON 

¶73 I n sum,  we wer e asked t o r esol ve t wo i ssues:   ( 1)  

whet her  Ber ner  pr esent ed cr edi bl e evi dence t o mai nt ai n i t s c l ai m 

f or  br each of  f i duci ar y dut y;  and ( 2)  whet her  Ber ner  pr esent ed 
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cr edi bl e evi dence t o submi t  a puni t i ve damages quest i on t o t he 

j ur y.   We answer  bot h i nqui r i es i n t he negat i ve and af f i r m t he 

cour t  of  appeal s,  al bei t  on di f f er ent  gr ounds.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶74 ANN WALSH BRADLEY,  J.    (concurring).  I  agr ee wi t h 

t he maj or i t y t hat  t her e was i nsuf f i c i ent  evi dence t o pr esent  a 

puni t i ve damages quest i on t o t he j ur y.  I  al so agr ee t hat  t he 

c i r cui t  cour t  di d not  er r  i n di smi ssi ng Ber ner ' s br each of  

f i duci ar y dut y c l ai m.  Unl i ke t he maj or i t y,  however ,  t he c i r cui t  

cour t  based i t s det er mi nat i on on an i nsuf f i c i ency of  evi dence 

and not  on t he maj or i t y ' s er r oneous i nt er pr et at i on of  what  

const i t ut es a t r ansact i on.   

¶75 I  wr i t e separ at el y because t he maj or i t y nar r ows t he 

at t or ney di sci pl i ne r ul e t hat  ser ves as a basi s f or  i t s  opi ni on.  

I n i nt er pr et i ng SCR 20: 1. 8( a)  ( Conf l i c t  of  i nt er est :  pr ohi bi t ed 

t r ansact i ons) ,  t he maj or i t y ( 1)  sub si l enci o al t er s t he t ext  of  

SCR 20: 1. 8( a) ;  ( 2)  adds a r equi r ement  t hat  t r ansact i ons i nvol ve 

r eci pr ocal  act i v i t y;  and ( 3)  i gnor es ot her  l anguage set  f or t h i n 

t he r ul e.  I  am par t i cul ar l y concer ned because t he maj or i t y ' s  

nar r owi ng of  t he r ul e her e has i mpl i cat i ons f or  f ut ur e l awyer  

di sci pl i ne cases.   

I  

¶76 The maj or i t y det er mi nes t hat  Kr ug di d not  br each hi s 

f i duci ar y dut y t o Ber ner .  I t  r eaches t hat  concl usi on by 

r easoni ng t hat  t he t r ansact i on ( t he set t l ement  agr eement )  was 

bet ween Ber ner  and Dai r y Sour ce and not  bet ween Ber ner  and Kr ug.   

I t  next  concl udes t hat  t her e i s no evi dence t hat  t he set t l ement  

" embodi es r eci pr ocal  act i v i t y af f ect i ng Ber ner  and Kr ug. "  I d. ,  

¶51.   

¶77 The anal ysi s of  t he maj or i t y goes of f  t r ack i n i t s 

di scussi on of  t he t r ansact i on when i t  al t er s t he t ext  of  SCR 
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20: 1. 8( a)  t hat  ser ves as a f oundat i on f or  i t s opi ni on.  I t  f ai l s  

t o quot e t he act ual  t ext  of  t he r ul e,  whi ch pr ov i des as f ol l ows:  

" A l awyer  shal l  not  ent er  i nt o a busi ness t r ansact i on wi t h a 

c l i ent  or  knowi ngl y acqui r e an owner shi p,  possessor y,  secur i t y 

or  ot her  pecuni ar y i nt er est  adver se t o a c l i ent  .  .  .  . "  SCR 

20: 1: 8( a)  ( emphasi s added) .   

¶78 Fai l i ng t o quot e t he act ual  t ext  al l ows t he maj or i t y 

t o al t er  t he l anguage of  t he r ul e.  Al t hough i t  i ni t i al l y  st at es 

t hat  t her e may be a br each of  f i duci ar y dut y when an at t or ney 

" ent er s i nt o a t r ansact i on wi t h hi s c l i ent , "  maj or i t y op. ,  ¶41 

( emphasi s added) ,  i t s  anal ysi s and concl usi ons r egar di ng t he 

r ul e concer n onl y whet her  t he set t l ement  agr eement  was a 

" t r ansact i on bet ween Ber ner  and Kr ug. "  I d. ,  ¶43 ( emphasi s 

added) . 1 

• ¶42:  " Ber ner  has f ai l ed t o pr ove t hat  t he set t l ement  

bet ween Ber ner  and Dai r y Sour ce const i t ut es a 

' t r ansact i on'  bet ween Kr ug and Ber ner . "   

• ¶43:  " I n sum,  t her e i s not hi ng i n t he r ecor d t o 

demonst r at e t hat  Ber ner ' s set t l ement  wi t h Dai r y 

Sour ce .  .  .  was a t r ansact i on bet ween Ber ner  and Kr ug. "  

• ¶44:  " That  t he set t l ement  was not  an at t or ney- cl i ent  

t r ansact i on i s even mor e appar ent  upon r evi ew of  t hose 

                                                 
1 The maj or i t y al so uses f our  cases t o suppor t  i t s  use of  

" bet ween" :  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Peckham,  2000 
WI  17,  233 Wi s.  2d 28,  606 N. W. 2d 170;  Ar mst r ong v.  Mor r ow,  166 
Wi s.  1,  163 N. W.  179 ( 1917) ;  I n r e Smi t h,  572 N. E. 2d 1280 ( I nd.  
1991) ;  and Duggan v.  Gonsal ves,  838 N. E. 2d 614 ( Mass.  App.  Ct .  
2005) .  However ,  not  one of  t he cases uses " bet ween. "  Consi st ent  
wi t h t he t ext  of  SCR 20: 1. 8( a) ,  t hey al l  use t he wor d " wi t h. "  
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occasi ons when we have eval uat ed act ual  t r ansact i ons 

bet ween at t or neys and cl i ent s. "  

• ¶50:  " [ T] he Ber ner - Dai r y Sour ce set t l ement  i s pat ent l y 

di f f er ent  f r om t r ansact i ons bet ween at t or neys and 

cl i ent s .  .  .  . "  

• ¶51:  " The set t l ement  negot i at i on t hat  r esul t ed i n t he 

set t l ement  was a t r ansact i on bet ween Ber ner  and Dai r y 

Sour ce,  not  bet ween Ber ner  and Kr ug. "  

• ¶54:  " [ T] he set t l ement  was not  a t r ansact i on bet ween 

Ber ner  and Kr ug .  .  .  . "  

( Emphasi s added. )  

¶79 Kr ug appear s t o have ent er ed a t r ansact i on,  whi ch was 

al so ent er ed by Ber ner .  Bot h Kr ug and Ber ner  s i gned t he 

set t l ement  agr eement .  Al t hough t he set t l ement  agr eement  was not  

bet ween Kr ug and Ber ner ,  Kr ug ent er ed t he t r ansact i on wi t h 

Ber ner .  I n ef f ect ,  t he maj or i t y sub si l enci o al t er s t he t ext  of  

t hi s at t or ney di sci pl i ne r ul e and appear s t o l i mi t  t he 

pr ohi bi t i on t o onl y t hose si t uat i ons wher e t he t r ansact i on i s 

bet ween t he at t or ney and cl i ent .  

¶80 The si gni f i cance of  t he maj or i t y ' s mi sst ep i s t hat  i t  

nar r ows t he appl i cat i on of  SCR 20: 1. 8( a) .  The wor d " bet ween"  

means t hat  t wo par t i es ar e i nvol ved wher eas t he wor d " wi t h"  

encompasses an unl i mi t ed number  of  par t i es.  

¶81 By al t er i ng t he t ext  of  t he r ul e,  t he maj or i t y appear s 

t o appl y t hi s conf l i c t s of  i nt er est  pr ohi bi t i on onl y t o 

s i t uat i ons wher e t her e i s a t r ansact i on bet ween a l awyer  and a 

c l i ent .  The r esul t  of  such a nar r ow appl i cat i on i s t hat  i t  may 
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l eave cl i ent s unpr ot ect ed and l awyer s unr egul at ed i n s i t uat i ons 

wher e mul t i pl e par t i es ar e i nvol ved and act ual  conf l i c t s of  

i nt er est  exi st .   

I I  

¶82 Addi t i onal l y,  t he maj or i t y nar r ows SCR 20: 1. 8( a)  by 

addi ng a new r equi r ement .  I t  mai nt ai ns t hat  f or  an at t or ney t o 

ent er  a t r ansact i on wi t h a c l i ent ,  t her e must  be " r eci pr ocal  

act i v i t y, "  maj or i t y op. ,  ¶51,  and some " gi v i ng up of  an asset  by 

t he c l i ent  and a t aki ng of  t he asset  by t he at t or ney. "  I d. ,  ¶48.  

Cer t ai nl y such cases const i t ut e t r ansact i ons.  However ,  as t he 

maj or i t y not es,  t hi s cour t  i n Ar mst r ong v.  Mor r ow st at ed t hat  i t  

i s  " i ncumbent  upon t he at t or ney .  .  .  t o show af f i r mat i vel y 

ei t her  t hat  he pai d an adequat e consi der at i on f or  t he pr oper t y,  

or  t hat  a gr at ui t y was i nt ended and t hat  no advant age was t aken 

of  t he conf i dent i al  r el at i ons exi st i ng bet ween t he at t or ney and 

hi s c l i ent  t o obt ai n i t . "  166 Wi s.  1,  163 N. W.  179 ( 1917)  

( emphasi s added) ;  maj or i t y op. ,  ¶47.  A gr at ui t y may i nvol ve 

gi v i ng wi t hout  get t i ng somet hi ng i n r et ur n.   

¶83 The maj or i t y r ecogni zes t hat  t he set t l ement  agr eement  

was a t r ansact i on.  Maj or i t y op. ,  ¶47.   However ,  i t  f ai l s  t o 

acknowl edge t hat  i t  i s  al so a t r ansact i on f r om whi ch Kr ug 

r ecei ved a subst ant i al  benef i t :  i ndemni f i cat i on.  The benef i t  i s  

one t hat  Kr ug pur sued.  He i ndi cat ed t o t he Kneubuehl s t hat  he 

woul d seek i ndemni f i cat i on,  even goi ng so f ar  as t o pr epar e a 

l egal  memor andum ar gui ng t hat  Ber ner  shoul d i ndemni f y hi m.   

¶84 The maj or i t y mai nt ai ns t hat  " Ber ner  gave up not hi ng t o 

Kr ug when i t  agr eed t o pay Dai r y Sour ce $1. 35 mi l l i on as 
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set t l ement . "  Maj or i t y op. ,  ¶51.  Even i f  t hat  i s  t r ue,  i t  i s  not  

di sposi t i ve.   

¶85 What  mat t er s i s t hat  Ber ner  l ost  an oppor t uni t y t o pay 

l ess t o Dai r y Sour ce because Kr ug' s i ndemni f i cat i on was i n t he 

set t l ement  agr eement .  Kr ug benef i t ed,  but  di d not  gi ve anyt hi ng 

i n exchange——i t  was i n essence a gr at ui t y f r om Ber ner  t o Kr ug.  

Because Ber ner  di d not  know how Kr ug' s i ndemni f i cat i on came t o 

be i ncl uded i n t he agr eement ,  i d. ,  ¶28,  t her e i s no r eason t o 

t hi nk t he gr at ui t y was i nt ended.   

I I I  

¶86 Anot her  way i n whi ch t he maj or i t y nar r ows t he r ul e i s 

by f ai l i ng t o addr ess al l  of  t he l anguage i n SCR 20: 1. 8( a) .  The 

r ul e does not  r ef er  onl y t o t r ansact i ons.  Rat her ,  i t  al so 

r equi r es pr ecaut i ons when at t or neys " knowi ngl y acqui r e an 

owner shi p,  possessor y,  secur i t y or  ot her  pecuni ar y i nt er est  

adver se t o a c l i ent . "  By seeki ng and r ecei v i ng i ndemni f i cat i on,  

Kr ug knowi ngl y acqui r ed a pecuni ar y i nt er est  i n t he set t l ement  

agr eement .  That  i nt er est  i s  adver se t o Ber ner .   

¶87 Ber ner  r equest ed t hat  Kr ug pay $200, 000 t owar d t he 

set t l ement ,  al t hough Kr ug r ef used t o do so.  Mor e i mpor t ant l y,  

t he agr eement  t o i ndemni f y Kr ug must  have been wor t h somet hi ng 

t o Dai r y Sour ce,  such t hat  Ber ner  had t o pay mor e f or  t he 

set t l ement  by i ncl udi ng Kr ug.  Ot her wi se,  Dai r y Sour ce agr eed t o 

t he i ndemni f i cat i on gr at ui t ousl y——a " f r ee l unch"  f or  Ber ner  and 

Kr ug.  No such t hi ng.   

I V 
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¶88 I  am par t i cul ar l y concer ned about  t he r eper cussi ons of  

t he maj or i t y ' s nar r owi ng of  t he r ul e.  The supr eme cour t  r ul e 

used by t he maj or i t y i s not  conf i ned t o cases i nvol v i ng br each 

of  f i duci ar y dut y.  Rat her  t he r ul e appl i ed by t he maj or i t y t oday 

i s par t  of  t he Code of  Pr of essi onal  Responsi bi l i t y .  The Code 

ser ves as t he gui depost  of  our  l awyer  di sci pl i nar y syst em.  By 

nar r owi ng t he scope of  t he r ul e,  t he maj or i t y concur r ent l y 

l i mi t s t he r esponsi bi l i t y  of  l awyer s and nar r ows t he pr ot ect i on 

af f or ded t o c l i ent s.  

¶89 The r ul e al so ser ves as a gui de f or  l awyer  sel f -

r egul at i on.  Does t he maj or i t y opi ni on si gnal  t hat  i t  i s  pr oper  

f or  l awyer s t o ent er  t r ansact i ons wi t h c l i ent s,  so l ong as t he 

t r ansact i on i s not  bet ween t he l awyer  and cl i ent ? Does t he 

maj or i t y opi ni on i ndi cat e t hat  gr at ui t y gi ven by c l i ent s t o 

l awyer s ar e beyond t he scope of  l awyer  r egul at i on because t her e 

i s no " r eci pr ocal  act i v i t y" ? I s i t  now t he case t hat  l awyer s may 

knowi ngl y acqui r e pecuni ar y i nt er est s adver se t o t hei r  c l i ent s 

so l ong as t her e i s no t r ansact i on?  

V 

¶90 I  bel i eve t hat  t he set t l ement  agr eement  was a 

t r ansact i on t hat  Kr ug ent er ed wi t h Ber ner ,  even t hough i t  was 

not  a t r ansact i on bet ween Kr ug and Ber ner .  The i ndemni f i cat i on 

was a gr at ui t y t hat  was appar ent l y uni nt ended,  and t he f act  t hat  

t her e was no r eci pr ocal  act i v i t y i s i r r el evant .  By r ecei v i ng 

i ndemni f i cat i on,  Kr ug r ecei ved a pecuni ar y i nt er est  adver se t o 

Ber ner ,  hi s c l i ent .  Thus,  because Kr ug t ook none of  t he 
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pr ecaut i ons out l i ned i n SCR 20: 1. 8( a) , 2 Ber ner ' s br each of  

f i duci ar y dut y c l ai m shoul d not  have been di smi ssed on t he 

gr ound t hat  t her e was no br each. 3 

¶91 Al t hough I  di sagr ee wi t h t he maj or i t y r egar di ng 

whet her  t her e was a br each of  f i duci ar y dut y i n t hi s case,  I  

agr ee t hat  t he c i r cui t  cour t  di d not  er r  i n di smi ssi ng t he 

br each of  f i duci ar y dut y c l ai m.  The ci r cui t  cour t  di smi ssed t he 

cl ai m on t he gr ound t hat  Ber ner  f ai l ed t o pr oduce suf f i c i ent  

evi dence t hat  i t  had pai d mor e f or  t he set t l ement  because of  t he 

                                                 
2 Those saf eguar ds ar e:  

( 1)  t he t r ansact i on and t er ms on whi ch t he l awyer  
acqui r es t he i nt er est  ar e f ai r  and r easonabl e t o t he 
c l i ent  and ar e f ul l y  di scl osed and t r ansmi t t ed i n 
wr i t i ng i n a manner  t hat  can be r easonabl y under st ood 
by t he c l i ent ;  

( 2)  t he c l i ent  i s  advi sed i n wr i t i ng of  t he 
desi r abi l i t y  of  seeki ng and i s gi ven a r easonabl e 
oppor t uni t y t o seek t he advi ce of  i ndependent  l egal  
counsel  on t he t r ansact i on;  and 

( 3)  t he c l i ent  gi ves i nf or med consent ,  i n a wr i t i ng 
s i gned by t he cl i ent ,  t o t he essent i al  t er ms of  t he 
t r ansact i on and t he l awyer ’ s r ol e i n t he t r ansact i on,  
i ncl udi ng whet her  t he l awyer  i s r epr esent i ng t he 
cl i ent  i n t he t r ansact i on.  

SCR 20: 1. 8( a) .  

3 Ber ner  ar gues t hat  Kr ug' s t r ansact i on wi t h Ber ner  gi ves 
r i se t o a pr esumpt i on of  undue i nf l uence i n t he t r ansact i on,  and 
t hat  Kr ug has f ai l ed t o pr ove t hat  t he t r ansact i on was not  t he 
pr oduct  of  undue i nf l uence.  Even i f  Ber ner  i s cor r ect  about  t hi s 
pr esumpt i on,  i t  does not  demonst r at e t hat  t he at t or ney has t he 
bur den of  showi ng t hat  t he c l i ent  suf f er ed no damages as a 
r esul t  of  t he br each of  f i duci ar y dut y and undue i nf l uence.  
Thus,  whi l e I  agr ee t hat  t her e was a br each,  Ber ner  has not  
pr oven t hat  i t  can pr oceed bef or e pr ovi di ng evi dence t hat  t he 
br each caused damages.   
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br each.  The cour t  of  appeal s af f i r med t he di smi ssal  on t he 

gr ound t hat  Ber ner  pr esent ed no cr edi bl e evi dence t hat  i t  was 

har med.  Ber ner  Cheese Cor p.  v.  Kr ug,  No.  2005AP1527,  unpubl i shed 

sl i p op. ,  ¶23 ( Wi s.  Ct .  App.  Dec.  5,  2006) .   

¶92 The maj or i t y pur por t s t o f ol l ow t he same cour se,  

set t i ng f or t h a st andar d of  r evi ew based on suf f i c i ency of  

evi dence.  Maj or i t y op. ,  ¶36.  However ,  i t  does not  st i ck wi t h 

t hat  st andar d.  I nst ead i t  r evi ews t he l egal  quest i on of  what  

const i t ut es a t r ansact i on i n a br each of  f i duci ar y dut y cause of  

act i on.  I d. ,  ¶¶40- 50.   

¶93 I  woul d st i ck t o a r evi ew of  t he quest i on pr esent ed by 

t he deci s i ons of  t he c i r cui t  cour t  and cour t  of  appeal s i n t hi s 

r egar d.  The ci r cui t  cour t  det er mi ned t hat  Ber ner  has not  

pr ovi ded evi dence t hat  i t  pai d mor e f or  t he set t l ement  t o 

i ncl ude i ndemni f i cat i on f or  Kr ug.  Appl y i ng t he cor r ect  st andar d 

of  r evi ew I  concl ude t hat  t he c i r cui t  cour t ' s  det er mi nat i on of  

i nsuf f i c i ent  evi dence of  damages i s not  c l ear l y  er r oneous.  See 

Wei ss v.  Uni t ed Fi r e and Cas.  Co. ,  197 Wi s.  2d 365,  388,  541 

N. W. 2d 753 ( 1995) .  4 I  t her ef or e r espect f ul l y concur .  

¶94 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce LOUI S B.  BUTLER,  JR.  j oi n t hi s 

concur r ence.  

                                                 
4 The el ement s f or  a c l ai m of  br each of  f i duci ar y dut y ar e:  

( 1)  t he def endant  had a f i duc i ar y dut y;  ( 2)  t he def endant  
br eached t hat  dut y;  and ( 3)  t he br each of  dut y caused i nj ur y t o 
t he pl ai nt i f f .  Reget  v.  Pai ge,  2001 WI  App 73,  ¶12,  242 
Wi s.  2d 278,  626 N. W. 2d 302.  Rat her  t han addr essi ng t he second 
el ement ,  as t he maj or i t y does,  I  woul d deci de t he case based on 
t he t hi r d el ement  al one.  
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